Inre

Appeal of

STATE OF VERMONT
HUMAN SERVI CES BOARD
) Fair Hearing No. 16,729
)
)

| NTRCDUCTI ON

The petitioner appeals a decision of the Departnent of

Soci al and Rehabilitation Services denying their application

for adoption subsidy benefits. The issue is whether the

petitioners' child qualifies retroactively for such

assi st ance.

FI NDI NGS OF FACT

The parties have stipulated to the follow ng facts:

1

[N T.] was born prematurely and with a cleft palate
on Novenber 13, 1986. In January of 1987, he was
placed with [petitioners] with the intent that the

[ petitioners] would subsequently adopt him After
he was placed with the [petitioners], he was

di agnosed with quadripl egi c spastic cerebral palsy.
Vernont Children's Aid Society served as the placing
agency for the famly. Prior to the finalization of

t he adoption, no one associated with the agency ever
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advised the [petitioners] that they were eligible
for adoption assi stance.

On July 30, 1987, [petitioners] adopted [N. T.] in
probate court.

On July 15, 2000, the [petitioners] filed an
application for benefits avail abl e under the Vernont
Adoption Assistance Program ("Program'). The
Departnent adm ni sters the Program for the purpose
of providing federal and state assistance to pronote
t he adoptions of special-needs children. As the
adm ni strator of federal funds, the Departnent is
bound to conply with the federal regul ations
governing the application and eligibility for
Program partici pati on.

As it pertains to this case, the Program provides
for the rei nbursenent of non-recurring expenses and
for on-going adoption assistance, including

Medi cai d.

Because of this nedical conditions and disabilities,
[N T.] fell within the federal definition of a
child with "special needs.” Wth the exception of

t he application requirenment addressed bel ow, the

child nmet all of the other Programrequirenents.
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Federal Programregul ations provide that, to qualify
for adoption-assistance, the agreenent between the
adm ni stering state agency and the prospective
adoptive parents nust be signed prior to the entry
of the final decree of adoption. Consequently, in a
| etter dated Cctober 4, 2000, Di ane Dexter,
Vernont's Adoption Chief, notified the [petitioners]
that the Departnment was denying their application
for adoption assistance, solely because the adoption
had been finalized prior to the date that the
[petitioners] had filed their application for
benefits.

As the Human Servi ces Board has acknow edged in
prior matters (see e.g., Fair Hearing No. 14, 739;
Fair Hearing No. 16,326) the federal agency
responsi ble for adm nistering the Program has issued
a policy interpretation nmenorandum ("Pl Q")
addressing the question of an applicant's
eligibility for Program participation when the
failure to tinmely make application for benefits was
i nduced by the adoption agency's failure to advise
the applicant of the availability of the program

benefits. Essentially, while the state agency
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adm ni stering the Program cannot, on its own
initiative, circunvent the federal requirenent that
t he rei mbursenment agreenent be filed prior to the
finalization of the adoptions, the applicant's |ack
of notice of Programeligibility may be consi dered
an "extenuating circunstance" that justifies a fair
hearing. The fair hearing officer may then
determ ne whether the lack of notice is grounds for
determ ning that the applicant was erroneously

deni ed benefits.

In this case, the parties agree that the

[ petitioners] would have received the subsidy
benefits if they had tinely applied for them They
further agree that the [petitioners] were never
apprised of their right to apply for such benefits.
The parties have entered into this stipulation to
assi st the Board in reaching a determ nation that
"extenuating circunstances" exist in this case and
that the [petitioners] are entitled to an award of
up to $2,000 in non-recurring expenses related to

t he adoption of the child and an on-goi ng adopti on

subsi dy agreenent that will provide the famly with
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Medi caid, Title XX bl ock-grant services, and a
nmont hly stipend of $684.07.

10. The parties request that this determ nation be nade
on the undi sputed docunentary evidence that has been
submtted by the parties and wi thout the need for

further hearing.

ORDER

The deci sion of the Departnent denying the petitioner

adopti on subsidy benefits is reversed.

REASONS
The starting point for the legal analysis in this matter
is the federal statute that created the adoption assistance

program 42 U S.C. 8 673 includes the foll ow ng:
Adoption assi stance program

(a) Agreenents with adoptive parents of children with
speci al needs; State paynents; qualifying children;
anount of paynents; changes in circunstances;
pl acenent period prior to adoption; nonrecurring
adopti on expenses

(2) . . . achild neets the requirenents of this
paragraph if such child--

(A (i) at the tine adoption proceedi ngs were
initiated, net the requirenments of (AFDC
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(c)

eligibility) or would have net such requirenents
except for his renmoval fromthe hone of a relative.
ei ther pursuant to a voluntary pl acenent
agreenent with respect to which Federal paynents are
provided . . . or as a result of a judicial
determ nation to the effect that continuation
therein would be contrary to the welfare of such
chi l d,

(i) meets all of the requirenents of subchapter
XVl of this chapter with respect to eligibility for
suppl enental security incone benefits, or

(tii) is a child whose costs in a foster famly
home or child care institution are covered by the
foster care nmai ntenance paynents being nade with
respect to his or her mnor parent

(B)(i) received aid under the State plan (for AFDC)
in or for the nmonth in which such agreenent was
entered into or court proceedings |eading to the
removal of such child fromthe honme were initiated,
or

(ti)(l') would have received such aid in or for such
month if application had been made therefor, or (I1)
had been living with a relative . . . within six
nmonths prior to the nonth in which such agreenent
was entered into or such proceedings were initiated,
and woul d have received such aid in or for such
month if in such nonth he had been living with such
a relative and application therefor had been nade,

or

(ti1) is a child described in subparagraph (A (ii)
or (A(iii), and

(© has been determ ned by the State, pursuant to

subsection (c) of this section, to be a child with
speci al needs.

Children with special needs



Fair Hearing No. 16, 729 Page 7

For purposes of this section, a child shall not be
considered a child with special needs unl ess--

(1) the State has determ ned that the child cannot
or should not be returned to the honme of his
parents; and

(2) the State had first determned (A) that there
exists with respect to the child a specific factor
or condition (such as his ethnic background, age,
menbership in a mnority or sibling group, or the
presence of factors such as nedical conditions or
physi cal, nmental, or enotional handi caps) because of
which it is reasonable to conclude that such child
cannot be placed with adoptive parents w thout
provi di ng adopti on assi stance under this section or
medi cal assi stance under subchapter Xl X of this
chapter, and (B) that, except where it would be

agai nst the best interests of the child because of
such factors as the existence of significant
enotional ties with prospective adoptive parents
while in the care of such parents as foster child, a
reasonabl e, but unsuccessful, effort has been nade
to place the child with appropriate adoptive parents
wi t hout providi ng adopti on assi stance under this
section or nedical assistance under subchapter Xl X
of this chapter.

The above criteria can be summari zed as requiring that to
be eligible for adoption assistance a child nust 1) be either
ANFC or SSI eligible at the tine the adoption proceedi ngs are
initiated; 2) be receiving or eligible for ANFC at the tinme of
t he adoption assi stance agreenent or the court proceedi ngs
removing the child fromthe honme; and 3) have "special needs"-

-i.e., cannot return to live with its parents, have a nedi cal

or situational handi cap, and because of that handi cap cannot
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be placed for adoption w thout providing adoption assistance
paynents.
Federal regulations inplenmenting the above provisions

further provide:

The adoption assi stance agreenent for paynents pursuant
to section 473(a)(2) nust neet the requirenents of
section 475(3) of the Act and nust:

(1) Be signed and in effect at the tine of or prior to
the final decree of adoption. A copy of the signed
agreenent nust be given to each party .

42 C.F.R 8 1356.40 (b).
The above regul ation nakes it clear that to be eligible

for the adoption assistance program an adopti on assi stance
agreenent between SRS and the adopting parents "nust . . . be
signed and in effect at the tinme of or prior to the final
decree of adoption"”. There is no question in this matter that
the petitioners did not apply for adoption assistance until
thirteen years after their child s adoption was finalized.
However, the petitioners argues that their child should be

found to be eligible retroactively because the Departnent

failed inits duty to advise them of the existence of the
program and that they were prevented by that breach of duty
fromparticipation in a programfor which they were otherw se
eligible and which their child needs now.

The federal agency responsible for admnistering this

program the U S. Departnment of Health and Human Services, has
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i ssued two policy interpretation nenoranda (called Pl (s)
addressing this question. The first PIQ ACF PIQ 88-06 issued
Decenber 2, 1988, stated that if there are "extenuating

ci rcunst ances” adoptive parents may request a fair hearing to

denonstrate that "all facts relevant to the child's
eligibility were not presented at the time of the request for
assistance."” |If they make that showi ng, "the State may
reverse the earlier decision to deny benefits under title IV-
E'. Because that directive dealt only with parents who had
made an application which may have been erroneously denied, a
second nenorandum was i ssued on June 25, 1992, ACF-PIQ 92-02,

addressing further questions, including the state's failure to

notify parents of the availability of adoption assistance:
QUESTI ON 3:

Wbul d grounds for a fair hearing exist if the State
agency fails to notify or advise adoptive parents of the
availability of adoption assistance for a child with
speci al needs?

RESPONSE:

Yes. The very purpose of the title |IV-E adoption

assi stance programis to encourage the adoption of hard-
to-place children. State notification to potenti al
adoptive parents about its existence is an intrinsic part
of the program and the incentive for adoption that was

i ntended by Congress. Thus, notifying potential adoptive
parents is the State agency's responsibility inits
admnistration of the title IV-E adoption assi stance
program Accordingly, the State agency's failure to
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notify the parents may be considered an "extenuating
ci rcunst ance” which justifies a fair hearing.

QUESTI ON 5:

May a State establish policies defining the factual
ci rcunst ances which constitute an extenuating
circunmstance for the purpose of a fair hearing?!

It is permssible for States to have witten gui dance
regardi ng the types of situations which would constitute
the grounds for a fair hearing in order to assist fair
hearing officers. However, State policies nay not define
the grounds for a fair hearing nore narrow y than Federal
policy . . . The types of situations which would
constitute grounds for a fair hearing include: . . . (4)
failure by the State agency to advi se adoptive parents of
the availability of adoption assistance.

| f applicants or recipients of financial benefits or
service prograns under titles IV-B or |V-E believe that
t hey have been wongly denied financial assistance or
excluded froma service program they have a right to a
hearing. It is the responsibility of the fair hearing
of ficer to determ ne whether extenuating circunstances
exi st and whether the applicant or recipient was
wongfully denied eligibility.

QUESTI ON 6:

May a state agency change its eligibility determ nation
and provi de adoption assistance based upon extenuating
circunstances without requiring the applicant to obtain a
favorable ruling in a fair hearing?

RESPONSE:
No. However, if the State and the parents are in

agreenent, a trial-type evidentiary hearing would not be
necessary. The undi sputed docunentary evi dence coul d be

1

Not e: Vernont has not established such a definition
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presented to the fair hearing officer for his or her
review and determ nation on the witten record.

QUESTI ON 7:

Who has the burden of proving extenuating circunstances
and adoption assistance eligibility at a fair hearing?

RESPONSE

The Federal statute does not address the point
explicitly. W would expect States to conclude that the
adoptive parents have the burden of proving extenuating
ci rcunst ances and adoption assistance eligibility at a
fair hearing. However, as stated in the previous
response, if the State agency is in agreenent that a
fam |y had erroneously been denied benefits, it would be
perm ssible for the State to provide such facts to the
famly or present corroborating facts on behalf of the
famly to the fair hearing officer.

It is under the interpretations found in these final two
questions that the parties cone before the Board in this
matter and present their agreed upon facts. SRS agrees both
that the petitioners would have gotten the subsidy benefits if
they had applied and that they were never advised of their
right to apply for such benefits during the adoption process.
The sol e question before the Board, then, is whether these
facts constitute "extenuating circunstances” so as to justify
a retroactive finding of eligibility.

An Chio trial court (Calner v. Chio Dept. of Human

Services, et al, Case No. 188051 [Court of Common Pl eas,

1991]) has determ ned that just such a set of circunmstances as

exist in this case constitutes "extenuating circunstances”
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needed to justify a retroactive finding of eligibility. This
i s because the provision requiring signing of the agreenent
before finalization cannot be used to deny eligibility in
cases in which the state agency has itself violated the | aw by
not informng the adoptive parents of the existence of the
adopti on assi st ance.

The Chio court's analysis, which was adopted by the Board
intw simlar cases, Fair Hearings No. 14,739 and 16, 326, is
whet her there are "extenuating circunstances” so as to estop
t he agency from denying benefits now. The Vernont Suprene
Court has held that the Board has the authority to apply the
equi tabl e doctrine of estoppel in cases before it and to
exam ne whether the Departnent involved had a duty to the
petitioner which it has breached and which has led to unfair

treatment of the petitioner. Stevens v. DSW 159 VT 408

(1992).
The four essential elenments of estoppel to be nmet in this

case are:

(1) the party to be estopped nust know the facts; (2)

the party to be estopped nmust intend that its conduct
shal | be acted upon or the acts nust be such that the
party asserting the estoppel has a right to believe it is
so intended; (3) the party asserting estoppel nust be
ignorant of the true facts; and (4) the party asserting
estoppel must detrinentally rely on the conduct of the
party to be estopped.

Id, p. 421, citing Burlington Fire Fighters
Ass'n v. Gty of Burlington, 149 Vt. 293, 299,
543 A. 2d 686, 690-91(1988)
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In this matter, the parties have agreed to facts that
show that all of the above el enents have been net. SRS was
aware of the existence of the adoption subsidy programin the
nmont hs preceding July of 1987, and agrees that it had an
obligation to informits potential adoptive parents of the
exi stence of the program (This obligation is specifically
confirmed by HHS in the interpretive nmenorandum ACF-PlIQ 92-02
above at Question 3.) SRS knew or should have known that its
failure to notify parents neant that the parents woul d not
apply for such assistance. The parents in this case did not
know of the existence of the subsidy and based on this | ack of
know edge did not apply for the programto the detrinment of
their child in terms of his ability to receive nedical and
ot her services he may need.

As the petitioners have shown, with the candid and
| audabl e assistance of SRS, that all of the elenments for

estoppel prescribed in Stevens, supra are net, it nust be

found that "extenuating circunstances" exist in this case and
that SRS is estopped fromenforcing the requirenment of a

si gned subsidy agreenent prior to finalization of the adoption
against the petitioner. As there is no further bar to their
eligibility for adoption subsidy benefits, the benefits nust

now be granted to them



